
Before  t h e  Board o f  Zoning Adjustment,  D .  C .  

Appea.1 No. 11158 of  A r t h u r  H. Fa.wcett,  Jr. ,  pursua.nt  t o  S e c t i o n s  
8102 and 8206 o f  t h e  Zoning Regula. t ions from a. d e c i s i o n  o f  t h e  
Zoning Adminis t ra . tor  g iven  on October 22, 1971 a .u tho r i z ing  
b u i l d i n g  pe rmi t  (No. B203952) t o  pe rmi t  c o n s t r u c t i o n  o f  a, deck 
a.t  t h e  rea . r  of  premises  1333 - 30th  S t r e e t ,  N.W. (Squa.re 1241, 
Lot  8 2 5 ) .  

HEARING DATE: November 8, 1972, J u l y  18, 1973, November 19,  1975 
DECISION DATE: J u l y  24, 1973, Ma.rch 23, 1976 

FINDINGS OF FACT: 

1. Premises  1333 - 30 th  S t r e e t ,  N .  W. i s  a row dwe l l i ng  
1oca.ted i n  a.n R-3 zoning d i s t r i c t .  A p p e l h n t  contends  t h a t  a. 
sundeck at t h e  r e a r  of s a i d  premises  approved by t h e  Zoning 
Admin is t ra . to r  and completed i n  December of 1971 i s  i n  v i o l a . t i o n  
o f  t h e  Zoning Regu1a.t ions .  

2. I n  J u l y  1971, t h e  owners of  t h e  s u b j e c t  p remises ,  through 
t h e i r  r e g i s t e r e d  a . r c h i t e c t ,  submi t ted  p r e 1 i m i n a . r ~  dra.wings f o r  
t h e  proposed c o n s t r u c t i o n  o f  a sundeck at t h e  r e a r  o f  t h e i r  
p remises  t o  t h e  O f f i c e  o f  Zoning Adminis t ra . tor  f o r  review t o  
a s s u r e  complia.nce w i t h  t h e  Zoning Regula. t ions.  The a r c h i t e c t  
was a.dvised t h a . t  t h e  deck w i t h  a, s a . f e ty  r a . i l i n g  r e q u i r e d  by t h e  
b u i l d i n g  code would b e  i n  complia.nce w i t h  t h e  Zoning R e g u h t i o n s  
a.s long a.s t h e  deck was open and uncovered, a.nd a.s long  a s  t h e  
f l o o r  o f  t h e  deck was below t h e  l e v e l  o f  t h e  ma.in f l o o r  j o i s t s .  

3 .  I n  a.ccordance w i t h  t h e  a.dvice of  t h e  Zoning Adminis t ra . tor  ' s 
o f f i c e ,  f i na .1  p l a n s  f o r  t h e  deck w e r e  completed a.nd f i l e d .  These 
f ina .1  p l a n s  ind ica . t ed  tha . t  t h e  f l o o r  o f  t h e  deck would be below 
t h e  l e v e l  o f  t h e  f i r s t  f l o o r  j o i s t s  a.nd t h a . t  t h e  sa . fe ty  r a i l i n g  
r e q u i r e d  by t h e  Bu i ld ing  Code would b e  a t t a c h e d  a.bove t h e  deck.  
On October 22, 1971, a  pe rmi t  wa.s i s s u e d  f o r  t h e  c o n s t r u c t i o n  
o f  t h e  deck a f t e n  a.pprova1 o f  t h e  O f f i c e  of  t h e  Zoning Adminis t ra . tor  
( ~ u i l d i n g  Permi t  ~ 2 0 3 9 5 2 )  , 

4 .  I n  r e l i a n c e  upon t h e  pe rmi t ,  c o n s t r u c t i o n  o f  t h e  deck 
begam i n  1 a . t t e r  p a r t  o f  October ,  1971, w i t h  t h e  pour ing  o f  f o o t i n g s .  
The c o n s t r u c t i o n  o f  t h e  wooden p o r t i o n  o f  t h e  deck began on o r  
about  November 17,  1971. The a.rea o f  c o n s t r u c t i o n  i s  i n  p la . in  
view from t h e  a d j o i n i n g  p r o p e r t i e s .  
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5 .  During t h e  c o n s t r u c t i o n  o f  t h e  deck,  a . ppe l l an t  compla.ined 
t o  t h e  D i s t r i c t  o f  Columbia Bureau o f  Bu i ld ing ,  Housing and 
Zoning, abou t  t h e  sundeck. However, t h e  D i s t r i c t  o f f i c i a l s  t o l d  
him tha . t  t h e  sundeck was lega.1 beca.use t h e  Zoning Regula. t ions p e r m i t t e d  
t h i s  t y p e  o f  unroofed s t r u c t u r e  below t h e  l e v e l  o f  t h e  main f l o o r  
j o i s t s .  A t  no t i m e  d u r i n g  c o n s t r u c t i o n  o f  t h e  deck,  o r  s h o r t l y  
t h e r e a f t e r  d i d  a p p e l l a n t  inform t h e  p r o p e r t y  owners t ha . t  i n  h i s  
o p i n i o n  t h e  deck d i d  n o t  comply w i t h  t h e  Zoning Regula t ions .  The 
c o s t  o f  t h e  deck and r e l a t e d  i n t e r i o r  work wa.s a.pproxima.tely $4,000. 

6.  While t h e  work was i n  p r o g r e s s ,  t h e  deck was t w i c e  
i n s p e c t e d  by r e p r e s e n t a . t i v e s  of  t h e  Burea.u o f  Bu i ld ing ,  Housing 
and Zoning, and wa.s found t o  be i n  compliance w i t h  t h e  Regula t ions .  
A f t e r  t h e  work had commenced, a p p e l l a n t  voiced disa.pprova1 o f  
t h e  deck t o  t h e  owners o f  t h e  p remises .  A t  t h e  r e q u e s t  of  
a p p e l l a n t  and a p p e l l a n t ' s  w i f e ,  t h e  p r o p e r t y  owners agreed  t o  
c o n s t r u c t  a.n a.ddit iona.1 s i x - f o o t  s c r e e n  f ence  (a.pproved a.s t o  
de s ign  by a . ppe l l an t )  on t h e  n o r t h  s i d e  o f  t h e  deck sepa . ra t ing  t h e  
two p r o p e r t i e s .  The deck wa.s complete excep t  f o r  t h e  s c r e e n  
f ence  by December 15,  1971. Cons t ruc t i on  was commenced on t h e  
f e n c e  on o r  about  Ja.nua.ry 1, 1972. However, a f t e r  i n s p e c t i o n  by 
a. r e p r e s e n t a . t i v e  of  t h e  I3urea.u o f  Bu i ld ing ,  Housing a.nd Zoning, 
work was s topped  on t h e  s c r e e n  f e n c e  because  t h e  p l a n  o r i g i n a . 1 1 ~  
approved d i d  n o t  p rov ide  f o r  t h e  a .dd i t iona1  s i x - f o o t  s c r e e n  f e n c e  
a.nd because  t h e  s i x - f o o t  s c r e e n  f ence  exceeded t h e  ma.ximum h e i g h t  
l i m i t a t i o n s .  

7. I n  view o f  t h e  r e s p o n s i b l e  D i s t r i c t  o f  Columbia Zoning 
a.nd Bu i ld ing  o f f  i c i a . 1 ~  , t h e  deck w i t h  t h e  r e q u i r e d  sa.f e t y  r a . i l i n g  
m e t  a l l  t h e  a p p l i c a b l e  zoning requ i rements  a t  t h e  t i m e  it was 
c o n s t r u c t e d  and c o n t i n u e s  t o  m e e t  t h o s e  requ i rements .  The 
Zoning Admin is t ra . to r l  s a.pprova.1 was based upon h i s  long-standing 
r u l i n g  i n  a.pproving hundreds o f  simi1a.r decks ,  tha . t  such open 
unroofed sundecks cou ld  be c o n s t r u c t e d  w i thou t  rega.rd t o  t h e  
twenty-foot  rea . r  ya.rd requ i rements  o f  S e c t i o n  3304.1 o f  t h e  
Zoning Regula. t ions a s  long a s  t h e  deck was open, unroofed,  a.nd 
below t h e  l e v e l  of  t h e  f i r s t  f l o o r  j o i s t s .  Such r u l i n g s  have been  
made c o n s i s t e n t l y  under t h e  d e f i n i t i o n  of  " b u i l d i n g  area." which 
d e f i n e s  t h e  maximum hor izon ta .1  p r o j e c t e d  a.rea o f  a. b u i l d i n g .  

8 .  I n  May, 1972, seven months a . f t e r  t h e  i s s u a n c e  o f  t h e  
b u i l d i n g  pe rmi t  and s i x  months a . f t e r  t h e  complet ion of  t h e  deck,  
a . ppe l l an t  f i l e d  t h e  s u b j e c t  a.ppea1 w i t h  t h i s  Boa.rd s eek ing  t o  
r e v e r s e  t h e  d e c i s i o n  o f  t h e  Zoning Admin i s t r a to r  a.pproving t h e  
deck.  During t h i s  seven-month p e r i o d ,  t h e  p m p e r t y  owners w e r e  
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never a.dvised nor informed t h a t  a.ppellant intended t o  f i l e  
an a.ppea.1 cha.llenging t h e  1ega. l i ty  of t h e  sundeck. 

9. I n  t h i s  a.ppea.1, appe l l an t  contends tha.t  t h e  1ongsta.nding 
appl ica. t ion of t h e  Off ice  of Zoning Administra.tor with rega.rd t o  
t h e  cons t ruc t ion  of rea.r sundecks i s  i n  e r r o r  a s  it a,pplies t o  
t h e  s u b j e c t  property.  H i s  p r i n c i p a l  content ion i s  t h a t  t h e  deck 
v i o l a t e s  Sec t ion  3304.1 of t h e  Zoning Reguh t ions  which requ i res  
a rea.r  ya.rd i n  a.n R-3 D i s t r i c t  of twenty-feet  and Sect ion  7107.2 
of t h e  Zoning Regulations concerning non-conforming s t r u c t u r e s .  
Appellamt ha.s a .ddi t ional ly  a.rgued i n  t h i s  proceeding tha. t  even 
though t h e  deck might a.ppear t o  f a l l  wi th in  t h e  exclusion of 
t h e  term "bui ld ing  a.rea." s i n c e  it d id  not  extend a.bove t h e  leve l  
of t h e  ma.in f l o o r  j o i s t .  , it was a, ba.lcony and, the re fo re ,  wa.s 
excepted from t h e  exclusion.  

10. The property owners s t a . t e  t h a t  they have proceeded i n  
good f a . i t h  and i n  re l ia .nce  upon t h e  a.dvice and a.pprova1 of t h e  
D i s t r i c t  o f f i c i a l s  i n  i s su ing  t h e i r  bu i ld ing  permit.  They 
contend t h a t  t h i s  appeal should be  dismissed o r  denied on any 
of t h e  following grounds: 

(a,) es toppel  

(b)  s ta . re  d e c i s i s  e f f e c t  of p r i o r  a.dministra.tive 
a .ppl icat ion of Zoning Regulations 

( c )  1a.ches 

(d) t h e  deck complies i n  a.11 respec t s  with 
t h e  Zoning Regulations. 

11. A t  t h e  f i r s t  pub l i c  hearing,  t h e  Zoning Administra.tor 
t e s t i f i e d  t h a t  t h e  deck a.t t h e  reax of 1333 - 30th S t r e e t ,  N.W., 
complied with t h e  Zoning Regula.tions and was s p e c i f i c a l l y  permitted 
under t h e  d e f i n i t i o n  of "bui ld ing  a.rea." beca.use t h e  deck was a. 
po r t ion  of t h e  principa.1 bu i ld ing  which d id  no t  extend a.bove t h e  
l e v e l  of t h e  main f l o o r  and d id  not  o b s t r u c t  t h e  l i g h t  and v e n t i l a t i o n  
of t h e  main bu i ld ing  o r  bui ld ings  on a.djoining p roper t i e s .  The 
Zoning Administra.tor a. lso t e s t i f i e d  tha. t  t h e  deck d id  no t  c o n s t i t u t e  
a. balcony wi th in  t h e  meaning of t h e  Zoning Regula.tions. 

1 2 .  The Zoning Administrator  a.lso t e s t i f i e d  t h a t  throughout 
t h e  yea.rs he has  a.pproved v i r t u a l l y  hundreds of simi1a.r decks 
under t h e  sa.me provis ions  of t h e  regula.t ions app l i cab le  t o  t h e  
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s u b j e c t  deck. The property owners submitted a  l i s t  of s p e c i f i c  
addresses  where s i m i l a r  decks have been a.pproved by t h e  Zoning 
Administra.tor with photographs of mamy of t h e s e  decks. 

13. On June 5,  1973, t h e  Boa.rd voted t o  hold a. f u r t h e r  
hea.ring t o  ob ta in  fa .c t s  r e l a t e d  t o  t h e  deck and s a f e t y  r a i l i n g  
and t h e  r e l a t i o n s h i p  of t h e  deck t o  t h e  l i g h t  and ven t i l a . t ion  
on t h e  property owners' premises a.nd t h e  a.djoining p roper t i e s .  
P r i o r  t o  t h e  second hearing,  M r .  Ralph C.  Buote, Housing Inspector  
f o r  t h e  Housing Divison, D i s t r i c t  of Columbia,, Burea.u of Building, 
Housing and Zoning, pe r sona .11~  inspected t h e  s u b j e c t  premises 
and t h e  a.djoining p r o p e r t i e s  of a.ppellant and in tervenor  
Lenore Bryan i n  order  t o  determine whether t h e  deck obs t ruc ted  
t h e  l i g h t  and v e n t i l a t i o n  of any of t h e s e  p roper t i e s .  On t h e  
b a s i s  of these  app l i cab le  provis ions  of t h e  Zoning and Building 
Codes and E.egula.tions, M r .  Buote ca.lculated t h e  amount of l i g h t  
and ven t i l a . t ion  needed f o r  each property a.nd determined tha. t  
t h e  property owner's deck d id  no t  o b s t r u c t  t h e  l i g h t  a.nd v e n t i l a t i o n  
of t h e i r  house, t h e  Bryan house, t h e  Fa.wcett house o r  a.ny o t h e r  
house, under t h e  applica.ble Code and Regula.tions . 

14. A t  t h e  second hearing,  M r .  Buote w a s  t h e  only exper t  
witness  t o  appear concerning " l i g h t  and v e n t i l a t i o n v .  He 
t e s t i f i e d  without con t rad ic t ion  t h a t  t h e  deck d id  not  o b s t r u c t  
t h e  l i g h t  and ven t i l a . t ion  of e i t h e r  t h e  property owner's house 
o r  of neighboring p roper t i e s .  He f u r t h e r  s ta . ted tha.t t h e  property 
owner's house, inc luding  t h e  deck, was i n  compliance with t h e  
l i g h t i n g  and ven t i l a . t ion  Regulations of t h e  Housing Code. F i n a l l y ,  
M r .  Buote pointed ou t  t h a t  s a f e t y  r a i l i n g s  a r e  required by t h e  
Housing code f o r  s t r u c t u r e s  such a s  stoops and s t e p s  a.s we l l  a s  
decks. No o t h e r  exper t  witness  t e s t i f i e d  and t h e  testimony of 
t h e  Zoning Administrator  a.nd M r .  Buote was n e i t h e r  cont radic ted  
nor r e fu ted .  

15. The d e f i n i t i o n  of "reax yard" r equ i res  t h a t  t h e  f u l l  
width of t h e  l o t  " s h a l l  be unoccupied except a.s here in  s p e c i f i c a . 1 1 ~  
a .uthorizedU. (Emphasis added.) The d e f i n i t i o n  of "bui ld ing  area." 
which de f ines  t h e  maximum h o r i z o n t a l  p ro jec t ion  of a  bu i ld ing  on 
a l o t ,  s p e c i f i c a l l y  author izes  "pro jec t ions  i n t o  open space" 
permit ted elsewhere i n  t h e  r egu la t ions  and "por t ions  of a  bu i ld ing  
which do no t  extend a.bove t h e  l e v e l  of t h e  ma.in f l o o r  of t h e  ma.in 
bu i ld ing  i f  s o  pla.ced a.s no t  t o  o b s t r u c t  l i g h t  and v e n t i l a t i o n  
of t h e  ma.in bu i ld ing  o r  other bu i ld ings  on a.djoining property.  " 
Sect ion  7107.2 au thor izes  "enla.rgements o r  a ,ddi t ionsH t o  a. 
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nonconforming s t r u c t u r e  devoted t o  a, conforming use provided t h e  
s t r u c t u r e  conforms with t h e  a.pplica.ble provis ions  of t h e  yard 
percentage of t h e  l o t  occupamcy of t h e  d i s t r i c t  i n  which it is  
loca ted .  "Ba.lconyl' a s  def ined i n  Webster 's  Unabridged Dict ionary 
is  "a pla.tform p r o j e c t i n g  from t h e  wa.11 of a. bu i ld ing ,  enclosed 
by a, parapet  o r  r a i l i n g  a.nd u s u a . 1 1 ~  r e s t i n g  on bra.ckets o r  
consoles;  a s  ,a, ba.lcony i n  f r o n t  of a  window." 

Under t h e  d e f i n i t i o n  of "gross  f l o o r  a r e a , "  t h e  deck is  not  
computed i n  F.A.R.  s i n c e  it i s  uncovered and does not  meet t h e  
d e f i n i t i o n  of " s to ry" .  

16. I n  B.Z.A. Appea.1~ No. 6505 and 6509, t h i s  Board a.ffirmed 
a  s i m i l a r  r u l i n g  of t h e  Zoning Administrator f o r  cons t ruc t ion  
a t  t h e  r e a r  of premises 1224-26-28 - 36th S t r e e t ,  N.W. where 
s i m i l a r  content ions were made t h a t  such cons t ruc t ion  v i o l a t e d  
r e a r  yard requirements a.nd Sect ion  7107.2 of t h e  r egu la t ions .  
The Boa.rd he ld  under t h e  a.pplica.ble Regulations ( d e f i n i t i o n s  of 
"bui ld ing  a.rea., " "main f l o o r ,  " "yard,  rea.r ,  " "gross  f l o o r  a,rea.") 
tha.t t h e r e  was no v io la . t ion  of t h e  rea.r ya.rd requirements o r  of 
Sec t ion  7107.2. Those a.ppeals were a.ppea.led t o  t h e  United Sta . tes  
D i s t r i c t  Court f o r  t h e  D i s t r i c t  of Columbia i n  Smith v. Boa,rd 
of Zoninq Adjustment, C i v i l  Action No. 3061-62. The United Sta . tes  
D i s t r i c t  Court affirmed t h e  Board's dec is ion  as it p e r t a i n s  t o  t h e  
a l l eged  viola . t ion of t h e  r e a r  ya.rd requirements a.nd Sect ion  7107.2 
of t h e  Regulations.  

1 7 .  More pa r t i cu la . r ly ,  t h e  Board f i n d s  with regard t o  t h e  
s p e c i f i c  i s sues  presented by t h e  appellamt tha.t: 

The deck i s  pa.rt of t h e  bu i ld ing  and i s  
below t h e  l e v e l  of t h e  main f l o o r  and t h e  
r a . i l ing  s t r u c t u r e s ,  necessa.ry f o r  s a f e t y ,  
a.tta.ched t h e r e t o  a.re i n c i d e n t a l  t o  t h e  deck. 

The deck does no t  i n t e r f e r e  wi th  t h e  l i g h t  
and v e n t i l a t i o n  of t h e  s u b j e c t  premises and 
does not  i n t e r f e r e  with t h e  l i g h t  and 
v e n t i l a t i o n  of ad jo in ing  p roper t i e s .  

The deck does no t  c o n s t i t u t e  a. ba.lcony a.nd, 
t h e r e f o r e ,  i s  no t  wi th in  t h e  exception t o  t h e  
exclusion conta.ined i n  t h e  d e f i n i t i o n  of 
"bui ld ing  area" .  
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OPINION: 

The a.ppea.1 is  dismissed on t h e  grounds of es toppel  and s t a x e  
d e c i s i s .  The undisputed f a c t s  demonstrate t h a t  t h e  property 
owners meticulously complied with every procedural and subs tan t ive  
requirement i n  obta in ing  t h e  bu i ld ing  permit  and cons t ruc t ing  
t h e  sundeck a t  i s s u e .  They were assured a t  every s t e p  of t h e  
way by t h e  respons ib le  D i s t r i c t  of Columbia o f f i c i a l s  t h a t  t h e  
sundeck wa.s i n  f u l l  conformity with t h e  Zoning Regulations. These 
a.ssurances were i n  a.ccordance with t h e  Zoning Admin i s t r a to r ' s  
long-standing and esta .bl ished in te rp re ta . t ion ,  a s  confirmed by a. 
dec i s ion  of t h i s  Boa.rd i n  B.Z.A. Appea.1~ Nos. 6505 and 6509, a s  
aff i rmed by t h e  United S t a t e s  D i s t r i c t  Court f o r  t h e  D i s t r i c t  
of Columbia. i n  Smith v. Boa.rd of Zoninq Adjustment, C i v i l  Action 
No. 3061-62 (decided November 2 2 ,  1963),  pursuant t o  which hundreds 
of s i m i l a r  s t r u c t u r e s ,  including a.ppella.nt ' s own deck, had been 
a.pproved. Under t h e s e  circumstances, t h e  D i s t r i c t  of Columbia 
Government and appellamt is  estopped from seeking t o  revoke t h e  
issua.nce of t h e  bu i ld ing  permit .  See D i s t r i c t  of Columbia v. Ca.hil1, 
60 App. D.C. 342, 54 F .  2d 453 (1931). 

The a.ppea1 i s  a.lso dimissed on t h e  grounds of laches.  Here, 
t h e  appea.1 wa.s n o t  f i l e d  u n t i l  seven months a . f t e r  t h e  issua.nce 
of t h e  bu i ld ing  permit f i v e  and one-ha.lf months a f t e r  t h e  
cons t ruc t ion  of t h e  deck wa.s completed. The testimony a.t t h e  l a s t  
pub l i c  heaxing es t ab l i shed  tha.t  t h e  s o l e  ground of compla.int by 
a.ppella.nt t o  both t h e  proper ty  owners and t h e  D i s t r i c t  o f f i c i a . 1 ~  
during and a f t e r  cons t ruc t ion  was tha. t  t h e  deck inf r inged upon 
t h e  pr ivacy of t h e i r  own deck. Likewise, in tervenor  complained 
t h a t  she  simply d id  not  l i k e  t h e  deck. Thus, t h e  property owners 
were no t  i n  any way p u t  on n o t i c e  by appe l l an t  o r  in tervenor  t h a t  
t h e  deck might ha.ve v i o l a t e d  t h e  Zoning Regulations.  The cons t ruc t ion  
of t h e  deck wa.s accordingly underta.ken and completed e n t i r e l y  i n  
good f a i t h .  I f  t h e  a.djoining neighbors bel ieved t h a t  t h e  permit 
wa.s issued i n  e r r o r ,  t h e  proper course of a c t i o n  was t o  have 

- - 

brought am immedia.te a.ppea1 a.nd t o  have sought a  j u d i c i a l  sta.y 
of f u r t h e r  cons t ruc t ion .  Thei r  f a . i lu re  t o  a c t  i n  a  t imely manner 
r equ i res  d i smissa l  of t h e  appea.1 i n  t h e  fa.ct  of t h e  substa.ntia.1 
expense (approxima.tely $4,000 f o r  t h e  deck and rela . ted i n t e r i o r  work) 
incurred by t h e  property owners i n  good fa . i th  r e l i a n c e  upon t h e i r  
bu i ld ing  permit. 
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While w e  do n o t  have  t o  rea.ch t h e  subs t a . n t i ve  cla.ims o f  
a . ppe l l an t ,  t h e  Boa.rd concludes  t h a . t  t h e y  a . re  1a.cking i n  m e r i t  
a.nd t h a t  t h e  a c t i o n  o f  t h e  Zoning Adminis t ra . tor  was c l e a . r l y  c o r r e c t .  
S i n c e  t h e  deck was c o n s t r u c t e d  i n  a.ccorda.nce w i t h  t h e  p l a n s  
a.pproved by  t h e  Zoning Admin i s t ra . to r  and t h e  f l o o r  o f  t h e  deck 
wa.s below t h e  l e v e l  o f  t h e  f i r s t  f l o o r  j o i s t s ,  t h e  Board conc ludes  
t h a t  t h e  deck i s  excluded from t h e  d e f i n i t i o n  o f  " b u i l d i n g  a.rea." 
w i t h i n  t h e  mea.ning o f  S e c t i o n  1202 o f  t h e  Zoning Regula t ions .  
Accord ing ly ,  t h e  deck and i t s  r e q u i r e d  s a . f e t y  r a . i l i n g s  a . re  n o t  i n  
v i o l a . t i o n  o f  t h e  rea . r  ya.rd o r  l o t  occupancy requ i rements  o r  
p r o v i s i o n s  o f  S e c t i o n s  7106 and 7107. The Boa.rd i s  f u r t h e r  o f  
t h e  o p i n i o n ,  from t h e  ev idence  and t e s t imony  o f  r e c o r d ,  i n c l u d i n g  
t h e  plams and photographs  t ha . t  t h e  deck does  n o t  i n t e r f e r e  w i t h  
t h e  l i g h t  a.nd v e n t i l a . t i o n  o f  e i t h e r  t h e  p r i n c i p a l  b u i l d i n g  o r  
t h e  b u i l d i n g s  on t h e  a d j o i n i n g  l o t s .  

The Board b e l i e v e s  t h a t  t h e  p r o p e r t y  owners a . t  a.11 times 
proceeded i n  good f a . i t h  i n  p r o c e s s i n g  t h e i r  pe rmi t .  The c o n s t r u c t i o n  
o f  t h e  deck t ook  pla .ce  i n  r e l i a n c e  upon t h e  pe rmi t .  I t  would be 
inequ i t a . b l e  t o  r e v e r s e  t h e  d e c i s o n  o f  t h e  Zoning Admin i s t r a t o r  
f o r  t h i s  a.dditiona.1 rea,son.  I t  i s  THEREFORE ORDERED: t h a . t  t h e  
a.ppea1 h e r e i n  be DISMISSED and t h a t  t h e  d e c i s i o n  o f  t h e  Zoning 
Adminis t ra . tor  i s  a f f i rmed .  

4-0 (Wa.lter B. Lewis, Wi1lia.m S .  Ha.rps, Wil1ia.m F. McIntosh 
a.nd Leona.rd L. McCa.nts t o  Dismiss ,  L i l l a .  Bu r t  Cummings , Esq. 
n o t  v o t i n g  ha.ving recused  h e r s e l f )  
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BY ORDER OF THE D. C .  BOARD OF ZONING ADJUSTMENT 

ATTESTED By: 

E x e c u t i v e  S e c r e t a . r y  

FINAL DATE OF ORDER: 



Before t h e  Board of Zoning Adjustment, D. C. 

Appeal #11158, of Arthur  Fawcett ,  from t h e  i s suance  of a  
b u i l d i n g  permit  by t h e  Zoning Adminis t ra tor ,  i s sued  on 
October 22, 1971, t o  c o n s t r u c t  a  sun deck below t h e  l e v e l  
of  t h e  main f l o o r  a t  t h e  r e a r  premises loca t ed  a t  1333 
30th S t r e e t ,  N.  W . ,  Lot 825, Square 1241. 

HEARING DATE: J u l y  18,  1973 

EXECUTIVE SESSION: J u l y  24, 1973 

ISSUES ON APPEAL: 

a .  Whether o r  not  t h e  sun deck o b s t r u c t s  l i g h t  and 
a i r  on t h e  s u b j e c t  p rope r ty?  

b. Does t h e  sun deck o b s t r u c t  l i g h t  and a i r  on t h e  
ad jo in ing  p rope r ty?  

c .  Whether o r  no t  t h e  sun deck and r a i l i n g  i n  ques- 
t i o n  is a  s t r u c t u r e  w i t h i n  t h e  meaning of S e c t i o n  1202 of t h e  
Zoning Regulat ions ,  and i s  above t h e  f i r s t  f l o o r  j o i s t s  
thereby  be ing  i n  v i o l a t i o n  of  Sec t ions  3304.1 and 7107.2 of 
t h e  Zoning Regulat ions .  

FINDINGS OF FACT: 

1. The p rope r ty  is  l o c a t e d  i n  a  R-3 D i s t r i c t .  

2. The a r e a  of t h e  s t r u c t u r e  loca t ed  on t h e  s u b j e c t  
p rope r ty  below t h e  s u r f a c e  of t h e  sun deck is  c u t  o f f  from 
l i g h t  and a i r  by t h e  sun deck s t r u c t u r e .  

3. The use  of t h e  sun deck s t r u c t u r e  r e s t r i c t s  t h e  
p r ivacy  of t h e  ad jo in ing  p rope r ty  owner 's  bedroom. 

4 .  The sun deck does no t  r e s t r i c t  t h e  l i g h t  and a i r  
from t h e  o t h e r  ad jo in ing  p rope r ty  owner. 

5. The sun deck and r a i l i n g  a r e  of t h e  same s t r u c t u r e .  

6. The sun deck is  l o c a t e d  above t h e  f i r s t  f l o o r  
j o i s t s .  
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7. The a p p e l l a n t s  f i l e d  t h i s  appea l  May 4 ,  1972, 
seven (7)  months a f t e r  t h e  Zoning Admin i s t r a to r ' s  a c t i o n ,  
and fou r  (4)  months a f t e r  t h e  sun deck s t r u c t u r e  was 
cons t ruc t ed .  

CONCLUSIONS OF LAW: 

Based upon t h e  f i n d i n g s  of f a c t ,  we a r e  of t h e  
opinion t h a t  t h e  sun deck s t r u c t u r e  o b s t r u c t s  l i g h t  and a i r  
from t h e  s u b j e c t  p rope r ty ,  and pursuant  t o  Sec t ion  8206.1 of 
t h e  Zoning Regulat ions ,  we f i n d  t h a t  t h e  Zoning Adminis t ra tor  
was i n  e r r o r  i n  i s s u i n g  a  permit  t o  b u i l d  t h e  sun deck. We 
a r e  of t h e  opinion t h a t  t h e  r a i l i n g  and sun deck a r e  p a r t  of 
t h e  e n t i r e  s t r u c t u r e  which is above t h e  f i r s t  f l o o r  j o i s t s  
p l a c i n g  t h e  s t r u c t u r e  i n  v i o l a t i o n  of S e c t i o n  3304.1 and 7107.2 
of t h e  r e g u l a t i o n s .  

ORDERED : 

That t h e  determinat  ion of t h e  Zoning Adminis t ra tor  
on appea l  be  REVERSED. 

VOTE: 4-0, w i th  L i l l a  Burt Cummings not vo t ing .  

BY ORDER OF THE D. C .  BOARD OF ZONING ADJUSTMENT 

ATTESTED By: g: i d - -  
JAMES E. MILLER 

S e c r e t a r y  of  t h e  Board 


